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A former Starbucks employee charges in a new 
lawsuit that her complaints about a male 
customer’s persistent sexual harassment were 
ignored and ultimately resulted in her discharge.

Hypothetical #1

• Betty Bookeeper reports to Stanley 
Supervisor that a $100 bill is missing 
from the petty cash drawer.

• Betty states that she saw Pat Payroll 
paying for lunch with a $100 bill that 
day.

• What are Stanley’s initial considerations 
regarding an investigation?
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Initial Considerations.

• What are you investigating?

• Why are you investigating?

• Who is going to investigate?

• What standards apply?

• What evidence will need to be 
gathered?

What are you investigating?

• Complaints of illegal activities?

• Complaints of violation of company 
policy?

• Complaints of unethical conduct?

• Size and scope should match the 
seriousness of the allegation.
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Why are you investigating?

• Is this an initial complaint?

• Is the situation alleged to be ongoing?

• Is this in response to or in anticipation of 
litigation?

What Standards Apply?

• Consider all relevant documents for standards 
or requirements for the investigation:
—Collective bargaining agreements
—Employee handbooks
—Workplace rules
—Training records
—Statutes or municipal ordinances
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Who is going to investigate?

• Shirley Supervisor?
• Skills and experience necessary?

• Can he be objective?
» Prior problems with suspect or complainant?

» Does she have an axe to grind?

» Is she too friendly with a party or witness?

• Human Resources?

Hypothetical #1 cont’d.
• Shirley calls Pat into her office.  Pat 

states:
– He is in a sexual relationship with Valerie Vice President. 

Both parties are married to other individuals.
– Valerie sends him inappropriate text messages, voice mails, 

and emails. 

• What are Shirley’s next steps?
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Outside attorneys?

• Investigations by attorneys:
– For lawsuit or require special knowledge?

– Sensitive investigation requiring third-party 
involvement (CEO investigation)?

– Need attorney-client privilege?

– Benefit from attorney-work product?

Outside agencies?

• Do outside agencies need to be 
involved?

• Police, FBI, OSHA, DCF, SEC, etc. 

• Can they access additional information?

• Will they provide additional documents?
• Police reports.

• Arrest warrants.

• DCF reports.
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Hypothetical #1, cont’d.

• After disclosing the relationship, Pat asks 
Shirley not to report that information further.  

• Pat also states that he knows from “pillow 
talk” that Valerie is going to be giving her 
notice shortly, as she has been offered a job 
by another employer.

• Shirley agrees not to report the affair or 
emails/text messages/voice messages to 
anyone else.

Hypothetical #1, cont’d.

• Shirley also decides not to do any further 
investigation or document collection. 

• Shirley issues Pat a one-day suspension for 
the missing petty cash, which Pat explained 
he “borrowed.”

• Did Shirley cause problems for the employer?
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No matter what the reason for 
the investigation, or its 

complexity, there are certain 
principles that should be 

observed in all cases.

General Considerations

• Report to the proper level.

— Who should investigate VP Valerie?

• Do it as soon as possible.

• Do it as thoroughly as possible.

— Why did Sally stop?

• Do not promise not to report further.
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Hypothetical # 2
• Helen from Human Resources is assigned to 

investigate a new harassment claim.
• Helen first reads the relevant personnel files.
• One week later, she meets by herself with accuser 

and then the purported harasser.
• Helen does not take notes, as she is concerned 

about creating evidence that hurts the company.
• Although a “he said, she said” situation, Helen thinks 

accuser is believable.  Helen substantiates the claim 
and disciplines the purported harasser.

• What, if anything, did Helen do wrong?

General Considerations

• Do not prejudge outcome
− Should Helen have reviewed personnel 

files

• Have two individuals in interviews
– Should Helen have included a supervisor 

or administrator?
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General Considerations, 
cont’d.

• Written statements from complainant?

• Written statements from target of 
investigation and any witnesses?

• Take notes during meetings.

• Written report at end of investigation?

Note taking tips.

• Limit to questions and responses.

• No assumptions, impressions, conclusions, or 
opinions.

• Clearly identify all participants and date.

• Quote when possible.

• Ensure notes are clear and legible.

• Clear sequence of events.

• Sign and date.
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Good questions → good notes.

• Begin with general, open-ended questions.
• Then get more specific.

• Clarify the basis of the individual’s knowledge.
• Did they hear it directly, or were they told it?

• Details matter!

• Don’t validate—be neutral

• Do they have any additional information?

• Why would other party lie?

Credibility determinations.

• Often must be made.

• No controlling factor, but consider:
• Complaint plausible on its face?

• What was demeanor of parties?

• Any possible motive involved?

• Any corroborating evidence?

• Any prior relevant conduct?
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Hypothetical # 3

• Sally is being harassed by a co-worker, Jeff.
• Sally finally reports the conduct to human 

resources.
• Human resources meets with Sally and then 

Jeff.
• At the conclusion of the interviews, Sally and 

Jeff are told to keep this investigation 
confidential while it is ongoing.

• Did human resources act appropriately?

Hypothetical # 3, cont’d.

• Banner Health System NLRB decision:
• Routine practice of requesting confidentiality 

violates NLRA’s provisions on concerted 
employee activity. 

• NLRB found only proper when
– Legitimate need to make the request; and

– That need outweighs the employee’s rights under the 
NLRA—even when the workforce is not unionized.
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Hypothetical #4
• Edward Executive is terminated for poor performance on 

Thursday morning.

• Thursday evening, Eddy sends out am e-mail to the Board 
of Directors alleging misappropriation of state funds and 
embezzlement against the CEO and CFO.

• CEO directs the company’s lawyer to send out a nasty 
letter threatening a defamation lawsuit and warning Eddy 
to keep his mouth shut.

• CEO does not initiate an investigation of these absurd 
statements by Eddy.

• Any issues?

Hypothetical #5
• Chris Caseworker is accused of calling a 

former patient at her group home from his 
private cell phone.

• At start of investigation, Chris voluntarily 
provides some phone records.

• After one month, Employer discovers the 
records are from the wrong month.

• Chris refuses to provide additional records.
• What are the Employer’s options in regard to 

documentation and further investigation?
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Existing documents?

• Question: What does the “e” in e-mail 
stand for?

• Does Chris have any emails to patient?

• What other types of documents may be 
relevant to the investigation? 

• Calendars and other Outlook features.
• Notes, memorandums, or faxes.
• Patient’s medical file or treatment notes?
• Look in every possible location.

Documents from third parties.

• Statement from patient?

• Police report?

• DCF or other agency report?

• Co-workers?
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Hypothetical #5, cont’d.

• Six months later, the patient sues the 
employer, claiming she was sexually 
assaulted by Chris while a patient.

• Employer quickly receives discovery requests 
seeking documents related to Chris, including 
emails and calendars.

• Employer did not have a litigation hold in 
place.

• Is it in trouble in the patient’s lawsuit?

LITIGATION HOLDS:

Your defense is only as good as the 
documents you retain.



16

When to issue a litigation hold?

• Companies should issue a litigation hold 
whenever management reasonably 
anticipates the probability that the 
company will pursue or have to defend 
against a legal claim, or otherwise be 
required to produce its records in 
connection with a legal claim. 

Events triggering a litigation hold.

• A demand letter.

• A lawsuit or an administrative complaint.

• Knowledge of a whistleblower 
complaint.

• Events giving rise to a criminal or 
regulatory investigation.
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Purpose of a litigation hold.
• Inform all relevant personnel of:

– Need to preserve documents

– Reason for need to preserve documents

– Types of documents to preserve

– Who to contact with questions

– Potential impact of failure to preserve

Potential legal rights of employee.

• Weingarten rights:
• Right to have union representative if 

reasonable belief discipline may ensue.

• Garrity protections:
• Applicable when employee facing criminal 

charges related to internal investigation.

• Loudermill rights:
• General notice and opportunity to be heard.
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