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Employee Speech: What’s Free? What’s Not?

.

Presented by John Stretton & Joshua Goodbaum 

Welcome to Free Speech 
in the Workplace

 How Speech Impacts the Workplace

 Federal Overview

 How Connecticut is Unique – 31-51q

 Interactive Examples

 Strategies for Dealing with Speech inside (and outside) 
the Workplace



Potential Problems Generated by  
Inappropriate Speech in the Workplace

 Bullying/Harassing/Proselytizing

 Vandalism

 Ostracism 

 Use of Company Materials

 Distraction

Potential Problems Generated by  
Inappropriate Speech in the Workplace

 Outside of Work Conduct

 Protests

 Anti-protester protests

 Social Media Activity



Scope of Free Speech Protections: U.S. Constitution

 The First Amendment to the United States Constitution:
“Congress shall make no law . . . abridging the freedom of speech . . . .”

 Generally, First Amendment free speech rights apply:
 To public employers.

 If the speech is not pursuant to the employee’s official duties. 

 If the speech involves a matter of public concern and the employee’s 
interest to speak as a citizen outweighs the employer’s interests in 
promoting the efficiency of the public service it performs.

Scope of Free Speech Protections: NLRA

 Section 7 of the National Labor Relations Act gives employees the 
right “to engage in … concerted activities for the purpose of … 
mutual aid or protection” 

 Section 8(a)(1) of the NLRA prohibits employers from interfering 
with employees’ Section 7 rights



Scope of Free Speech Protections: 
National Labor Relations Act Multi-Factor Analysis

 In determining if employer’s discipline or discharge violates Section 
8(a)(1) of the NLRA, courts look at whether:

 the activity that the employee engaged in was “concerted” by 
meaning of Section 7 of the NLRA;

 the employer knew of the concerted nature of the employee’s 
activity;

 the concerted activity was protected by the NLRA; and
 the discipline or discharge was motivated by the employee’s 

protected, concerted activity.
 Employers cannot restrict an employee’s free speech rights or risk a 

ULP charge. 

Scope of Free Speech Protections: Connecticut State Law

 Conn. Gen. Stat. § 31-51q

 “Any employer…who subjects any employee to discipline or discharge on 
account of the exercise by such employee of rights guaranteed by the first 
amendment to the United States Constitution…provided such activity does 
not substantially or materially interfere with the employee’s bona fide job 
performance or the working relationship between the employee and the 
employer, shall be liable to such employee for damages caused by such 
discipline or discharge…”



Pickering v. Board of Education (1968)

 High school teacher writes a letter to the editor of local newspaper, criticizing 
school board’s allocation of funds for athletic programs. 
 “To sod football fields on borrowed money and then not be able to pay teachers' 

salaries is getting the cart before the horse." 

 Board of education fires the teacher, finding that letter had a detrimental 
impact on the efficient operation of the school.” 

 Justice Thurgood Marshall in his opinion notes that Pickering’s position made 
him uniquely qualified to contribute to important public debate: 
 “Teachers are, as a class, the members of a community most likely to have 

informed and definite opinions as to how funds allotted to the operations of the 
schools should be spent.” 

JG2

Connick v. Myers (1983)

 Sheila Myers, an assistant district attorney, upset over transfer, circulates 
questionnaire in office.  One of the questions asks: “Do you feel pressured to 
work in political campaigns on behalf of office-supported candidates?” 

 The district attorney – Harry Connick Sr. – believes that Myers is creating a 
“mini-insurrection” in the office and undermining office morale. He terminates 
her.  
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JG2 I'd be inclined to put Pickering and the other federal cases after 31-51q so the audience knows why they 
matter.
Joshua Goodbaum, 2/26/2019



Pickering-Connick Balancing Test

 Threshold question – Employees must show that their speech addresses a 
matter of public concern. 

 Speech “relating to any matter of political, social, or other concern to the 
community.” 

 Balancing prong – employees’ free-speech interests balanced against the 
employer’s efficiency interests. 

 Does the employee’s speech: 

 Impair discipline or harmony among co-workers? 

 Detrimentally impact close working relationships for which personal 
loyalty and confidence are necessary? 

 Interfere with the normal operation of the employer’s business? 

Garcetti v. Ceballos (2006)

 Is the speech made pursuant to the employee’s official duties?  If so, you 
do not have to apply the full Pickering-Connick analysis because the 
employee is not speaking as a public citizen.   

 The Court creates a threshold requirement: 
 “We hold that when public employees make statements pursuant to their 

official duties, the employees are not speaking as citizens for First 
Amendment purposes, and the Constitution does not insulate their 
communications from employer discipline.” 
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JG3 In my view, Lane v. Franks substantially narrows the "official duties" analysis, but I think that's probably a 
debate for another day.
Joshua Goodbaum, 2/26/2019



Cotto v. United Technologies Corp. (1999)

 §31-51q prohibits a private 
employer from disciplining an 
employee for engaging in 
constitutionally protected speech 
not only when speech occurs 
outside the workplace, but also 
when it occurs in the workplace.

Trusz v. UBS Realty Investors, LLC (2015)

 Adoption of dissent in Garcetti.

 Modified Pickering-Connick Balancing Test for Connecticut:

 “If an employee’s job related speech reflects a mere policy difference with 
the employer, it is not protected. It is only when the employee’s speech is 
on a matter of public concern and implicates an employer’s official 
dishonesty…other serious wrongdoing, or threatens to health and 
safety that the speech trumps the employer’s right to control its own 
employees and policies.”



Trusz v. UBS Realty Investors, LLC (2015)

 Remaining Questions

 What does “other serious wrongdoing” mean? 

 What does “mere policy difference” mean?

 Does not address standard for speech outside the workplace

 How much did the court expand free speech protections? 

 Conn. Gen. Stat. § 31-51q
 Connecticut extends the constitutional protections of freedom of speech to 

the employees of both private and public employers. 

 The employee must show that:

 He/she was speaking as a private citizen - official duties exception;

 He/she was commenting on a matter of public concern;

 The exercise of his/her right to speak was a motivating factor in the 
discharge or discipline (the adverse employment action);

 The speech did not substantially or materially interfere with his bona fide 
job performance or with his working relationship with the employer.

Scope of Free Speech Protections: Connecticut State Law



Protected Speech on Social Media

 Sociology professor

 Facebook post 1: “Does anyone 
know where I can find a very 
discrete hitman? Yes, it’s been that 
kind of day . . .”

 Facebook post 2: “Had a good day 
today, DIDN’T want to kill even one 
student.   Now Friday was a 
different story.”  

 Fired or not fired? 

Protected Speech on Social Media

 Fired or not fired? 



Protected Speech?

 Brixx Wood Fired Pizza Case

 Patrons left waitress a measly $5 tip after a 
3 hour dinner that forced her to work an hour 
late.

 Vented on Facebook: “Thanks for eating at 
Brixx Pizza you cheap piece of shit camper.”  

Protected Speech?



Did Sally Engage in Protected Speech When She Decided 
to Wear the T-Shirt to Work? 

Protected Speech?



Comment to Employer:

 Hello – your employee is making racists comments online. Wondering if 
her racism impacts her (and your) ability to serve POC.  In case you 
don’t get it – her comment is contributing to the stereotype that black 
people are lazy, criminals, and do not work.

Yes – I do expect a reply.



What Should the Employer Do? 

A. Terminate the employee

B. Discipline the employee (less than 
termination)

C. Coach the employee

D. Nothing

Practical Strategies for Dealing 
with Employee Free Speech

 “Work is for work”

 All employer policies should expressly and/or impliedly convey this 
message

 If concerned, remind employees of this directive at the appropriate 
time



Practical Strategies for Dealing 
with Employee Free Speech

 Publish rules regarding use of bulletin boards and other company 
property and equipment
 Company should prohibit use of company bulletin boards except in limited 

circumstances after approval by the Company

 Company should prohibit use of Company facilities such as copy 
machines, fax machines, scanning machines, etc. for anything other than 
business

 Purple Communications – Issues related to the use of Company internet

Practical Strategies for Dealing 
with Employee Free Speech

 Review non-solicitation/non-distributions rules

 Normally instituted as a barrier to union organizing efforts

 Applies equally to matters related to political speech and 
political efforts in the workplace

 Neutral application of policy



Practical Strategies for Dealing 
with Employee Free Speech

 Implement social media policy

 Social media policy should include statements to the effect 
that employees are speaking on their own and not on 
behalf of the Company and they should not ever reflect 
they are speaking on behalf of the Company.

 Reminder that they are bound by the company’s policies 
related to harassment discrimination, etc. 

Questions? 
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