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Issue Notes 

EPA COVID-19 Enforcement 
Guidance dated March 26, 
2020 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Summary  
 

 On March 26, 2020, EPA issued a memorandum  entitled COVID-19 Implications for EPA’s Enforcement and 
Compliance Assurance Program (the “COVID-19 Memorandum”).  See 
https://www.epa.gov/sites/production/files/2020-03/documents/oecamemooncovid19implications.pdf 
 

 Through the COVID-19 Memorandum, subject to several conditions, EPA adopted a policy of not seeking penalties 
for violations of routine compliance monitoring and reporting requirements caused by COVID-19. With respect to 
other potential violations (emissions limit exceedances, etc.)  EPA will take the COVID-19 pandemic into account 
when considering the whether an enforcement response is appropriate. 
 

 In addition, subject to several conditions, generators of hazardous unable to meet regulatory timeframes to 
transfer waste off-site due to the COVID-19 pandemic will continue to be treated as generators, not treatment, 
storage, and disposal facilities. 
 

 The COVID-19 Memorandum does not apply to: 1) prevention of, response to, or reporting of accidental releases, 
2) criminal violations, or 3) activities carried out under Superfund and RCRA Corrective Action enforcement 
instruments (separate policies are expected). COVID-19 Memorandum at 2, 7. 
 

 In addition, EPA suggests that facilities subject to an administrative order or consent decree take advantage of 
force majeure provisions of those agreements. 
 

 
 
 
 
 

https://www.epa.gov/sites/production/files/2020-03/documents/oecamemooncovid19implications.pdf
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Issue Notes 

EPA COVID-19 Enforcement 
Guidance dated March 26, 
2020 (continued) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Conditions on Enforcement Discretion 
 

 The exercise of any enforcement discretion under the COVID-19 Memorandum is conditioned upon: 
 
1. Entities should make every effort to comply with their environmental compliance obligations,  and 
2. If compliance is not reasonably practicable, facilities with environmental compliance obligations should: 

a Act responsibly under the circumstances in order to minimize the effects and duration of any 
noncompliance caused by COVID-19; 

b Identify the specific nature and dates of the noncompliance; 
c Identify how COVID-19 was the cause of the noncompliance, and the decisions and actions taken 

in response, including best efforts to comply and steps taken to come into compliance at the 
earliest opportunity; 

d Return to compliance as soon as possible; and 
e Document the information, action, or condition specified in a. through d. 

 
COVID -19 Memorandum at 1-2. 

 
• Routine Compliance Monitoring and Reporting 

 
 The COVID-19 Memorandum outlines EPA’s decision to use its enforcement discretion not to seek penalties for 

“violations of routine compliance monitoring, integrity testing, sampling, laboratory analysis, training, and 
reporting or certification obligations in situations where the EPA agrees that COVID-19 was the cause of the 
noncompliance and the entity provides supporting documentation to the EPA upon request.” COVID-19 
Memorandum at 3. 
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Issue Notes 

 
EPA COVID-19 Enforcement 
Guidance dated March 26, 
2020 (continued) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Settlement Agreements and Consent Decrees 
 
 For facilities subject to USEPA administrative settlement orders or consent decrees to which USEPA is a party, 

facilities should use the force majeure provisions in those documents, including any required notice provisions. 
COVID-19 Memorandum at 4. 
 

• Facility Operations, including Failure of Air Emission Control or Wastewater or Waste Treatment Systems or other 
Facility Equipment 
 
 The affected facility should submit a notification to the regulatory authority as soon as possible. “The notification 

also should include information on the pollutants emitted, discharged, discarded, or released; the comparison 
between the expected emissions or discharges, disposal, or release and any applicable limitation(s); and the 
expected duration and timing of the exceedance(s) or releases.” COVID-19 Memorandum at 5. EPA will evaluate 
the information submitted, and “The EPA will consider the circumstances, including the COVID-19 pandemic, 
when determining whether an enforcement response is appropriate.” COVID-19 Memorandum at 5. 
 

• Hazardous Waste Generators 
 
 If a facility is a generator of hazardous waste and, due to disruptions caused by the COVID-19 pandemic, is unable 

to transfer the waste off-site within the time periods required under RCRA to maintain its generator status, the 
`facility should continue to properly label and store such waste and take the steps identified above to qualify for 
enforcement discretion. If these steps are met, as an exercise of enforcement discretion, the EPA will treat such 
entities to be hazardous waste generators, and not treatment, storage and disposal facilities. 
 

  In addition, as an exercise of enforcement discretion, the EPA will treat Very Small Quantity Generators and 
Small Quantity Generators as retaining that status, even if the amount of hazardous waste stored on site exceeds 
a regulatory volume threshold due to the generator’s inability to arrange for shipping of hazardous waste off of 
the generator’s site due to the COVID-19 pandemic. COVID-19 Memorandum at 5-6. 
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Issue Notes 

EPA COVID-19 Enforcement 
Guidance dated March 26, 
2020 (continued) 
 

• Public Water Systems 
 
 In the COVID-19 Memorandum, EPA “strongly encourages public water systems to consult with the state and EPA 

regional offices without delay if issues arise that prevent the normal delivery of safe drinking water and 
encourages states to continue to work closely with the EPA on measures to address the potential impacts of 
COVID-19. 
  

 The EPA also encourages certified drinking water laboratories to consult with the state and the EPA if issues arise 
that prevent laboratories from conducting analyses of drinking water contaminants.” COVID-19 Memorandum at 
6. 
 

• Critical Infrastructure 
 

In situations where a facility is essential critical infrastructure, the EPA may consider a more tailored short-term 
No Action Assurance, with conditions to protect the public, if the EPA determines it is in the public interest. The 
EPA will consider essential the facilities that employ essential critical infrastructure workers. COVID-19 
Memorandum at 6-7. 
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EPA COVID-19 Interim Site 
Field Guidance dated April 10, 
2020 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• On April 10, 2020, EPA issued interim guidance on field decisions for parties managing cleanups under CERCLA, RCRA, 
and other remediation programs.  See https://www.epa.gov/sites/production/files/2020-
04/documents/interim_guidance_on_site_field_work_decisions_due_to_impacts_of_covid.pdf 

 
• In general, the interim guidance (“Interim Guidance”) confirms that EPA expects to make case-by-case decisions. As 

with its March 26, 2020 guidance, this policy applies to sites where EPA is the lead agency or has direct oversight.  
 
• EPA identified certain circumstances that may impair a party’s ability to comply with response requirements, such as 

where (1) a site worker has tested positive for COVID-19, (2) social distancing is not possible at a site, (3) there may 
be interactions with high-risk groups (including work in homes), and (4) local authorities have restricted travel or 
requested that particular work or types of work stop.  Interim Guidance at 2-3. 

 
• EPA regions will consider three broad factors in determining whether field work should continue, but EPA explained 

that these factors “should not be considered in a manner that would override protection against unnecessary 
potential exposure to COVID-19.”  The three factors are whether:    

 
 failure to continue response actions would likely pose an imminent and substantial endangerment to human 

health and the environment and whether it is practical to continue such actions; 
 maintaining any response actions would lead to a reduction in human health risk/exposure within the ensuing six 

months; and 
 work that would not provide near-term reduction in human health risk could be more strongly considered for 

delay, suspension or rescheduling of site work, in coordination with state, tribal and local officials and with 
updated health and safety plans as appropriate.  Interim Guidance at 4-5. 

 
 
 
 
 
 

https://www.epa.gov/sites/production/files/2020-04/documents/interim_guidance_on_site_field_work_decisions_due_to_impacts_of_covid.pdf
https://www.epa.gov/sites/production/files/2020-04/documents/interim_guidance_on_site_field_work_decisions_due_to_impacts_of_covid.pdf
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EPA COVID-19 Site Field 
Guidance dated April 10, 2020 

• Before taking any steps to reduce or suspend response actions due to COVID-19, companies should consult any 
consent decrees, administrative agreements or other enforcement instruments. Companies are expected to follow 
any applicable provisions governing schedule adjustments, force majeure, and notice and should proactively contact 
EPA if any delay in performance is expected.  Interim Guidance at 2-4. 

 
• While EPA will consider reducing or suspending field work due to COVID-19, EPA expects work on off-site activities, 

including investigation reports, modeling, workplans, progress reports and maintaining compliance with financial 
assurance and other obligations, to continue unless such activities would also risk COVID-19 exposure.  Interim 
Guidance at 5. 
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DEEP COVID-19 Response 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Please see the DEEP website at  https://portal.ct.gov/DEEP/COVID-19/DEEP-COVID-19-Response for a full 
description of DEEP’s response to date.   Of note: 

 
• DEEP has closed its offices to the public and the majority of DEEP’s employees are working remotely. 

 Wherever possible, DEEP programs are encouraging that submittals be sent digitally, rather than hard 
copy.   Services that were previously available to in-person visitors at 79 Elm Street, Hartford may be 
accessible online. 

 Select documents including Hazardous Waste Manifests are electronically accessible on the DEEP 
Document Online Search Portal.   

 If you are looking to submit or pay for Registrations (Construction, Industrial and No Exposure) or 
Underground Storage Tank Notifications, go to DEEP’s ezFile website. 

 Access to DEEP’s records center at 79 Elm Street, Hartford is not available to the public.  Requests for 
records may be sent to DEEP.RecordsCenter@ct.gov.  

 
• Enforcement During COVID-19 

 
 Should extenuating circumstances associated with the COVID-19 emergency prevent a regulated entity 

from fully complying with environmental laws, DEEP recommends that the regulated entity document in 
detail and communicate in writing with DEEP as soon as practicable concerning the entity’s inability to 
achieve full compliance.  See https://portal.ct.gov/DEEP/Enforcement/Enforcement 
 

• Air 
 Biennial Registration of X-Ray Devices - DEEP has extended the April 30, 2020 deadline to June 30, 2020, 

for biennial registration requirements for the operations of diagnostic and therapeutic x-ray devices, to 
ease the financial and administrative burden to the regulated community, many of whom are actively 
engaged in the COVID-19 public health response or are small businesses negatively impacted by the crisis. 

 Continuous Emissions Monitoring (CEM) - DEEP is extending the April 30 deadline for the 1st Quarter 
reporting for Continuous Emissions Monitoring (CEM) (applicable to regulated businesses including fuel 
burning sources and municipal waste combustors).  The new deadline will be June 1, 2020.  

https://portal.ct.gov/DEEP/COVID-19/DEEP-COVID-19-Response
mailto:DEEP.RecordsCenter@ct.gov
https://portal.ct.gov/DEEP/Enforcement/Enforcement
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DEEP COVID-19 Response 
(continued) 
 

• Water 
 Wastewater utilities have been classified as essential services pursuant to Executive Order No. 7H  
 DEEP has established a dedicated address (DEEP.WPCF@ct.gov) for submission of Monthly Operating 

Reports and Aquatic Toxicity Monitoring Reports to allow facilities to submit those permit-required 
documents by email. 

 DEEP is receiving files from dam owners electronically through email to DEEP.DamSafety@ct.gov or by 
uploading files to the dam Safety FTP site. Email DEEP.DamSafety@ct.gov to arrange access to electronic 
dam safety files. 

 
• Land & Water Resources Division 
 

 The Land and Water Resource Division is accepting applications for the various regulatory programs it 
administers electronically through an ftp site.  See https://portal.ct.gov/DEEP/COVID-19/DEEP-COVID-19-
Response 

 Applications are being reviewed and processed electronically in response to COVID-19. 
 
• Remediation 
 

 In order to maintain continuous processing of LEP verifications submitted to the Department, any LEP 
who submitted a verification after March 6, 2020, and for any verification submitted during the COVID-19 
response, should email a copy of the verification form and verification report to Carolyn Fusaro at 
Carolyn.Fusaro@ct.gov 

 Other submittals from LEPs and regulated entities can be made electronically to the assigned project 
manager in the Remediation Division. 

  

mailto:DEEP.WPCF@ct.gov
mailto:DEEP.DamSafety@ct.gov
mailto:DEEP.DamSafety@ct.gov
https://portal.ct.gov/DEEP/COVID-19/DEEP-COVID-19-Response
https://portal.ct.gov/DEEP/COVID-19/DEEP-COVID-19-Response
mailto:Carolyn.Fusaro@ct.gov
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CT Transfer Act 

• Transfer Act Working Group Report Issued February 25, 2020 
 

• SB-281 -  AN ACT CONCERNING VARIOUS REVISIONS TO THE PROPERTY TRANSFER LAW 
 
 Sections 1-5 address recommendations from the Transfer Act Working Group Report.   
 Remaining sections seek to establish a release-based property remediation program. 
 Outcome of discussions on the bill is uncertain  

DEEP   

• New LEP Verification Process  
 
 For LEP Verifications submitted after March 4, 2020, Notices of Insufficiency will be replaced by Administrative 

Rejections. 
 A copy of the first and last page of the Verification Form (VF) will be stamped “Rejected” by DEEP, initialed, and 

dated by the Assistant Director of the Remediation Division.   
 See https://www.ct.gov/deep/lib/deep/site_clean_up/lep/verifications/adminrejection_factsheet.pdf 

 

DEEP – Cleanup 
Transformation 

• RSR Wave 2 Proposed Regulations/Environmental Use Restriction Proposed Revisions/Spill Reporting 
 
 Awaiting hearing officer’s reports on Wave 2 RSRs and EURs. 
 Awaiting public notice of proposed spill regulations 

 
 

Remediation Roundtable/ 
Solid Waste Advisory 
Committee 
 

• In light of the state’s efforts to minimize the spread of COVID-19, the March 17, 2020 Remediation Roundtable 
was postponed until June 16, 2020. 
 

• Solid Waste Advisory Committee meeting scheduled for March 24, 2020 was likewise postponed/cancelled-
Next meeting currently scheduled for June 23, 2020. 

 
 
 
 
 

New England Capacity Crisis 
• PA 14-94 – “Resource Rediscovery”, Solid Waste Management Plans 
 January 27 Materials Innovation and Recycling Authority (MIRA) letter requests non-binding statement of intent. 

https://www.ct.gov/deep/lib/deep/site_clean_up/lep/verifications/adminrejection_factsheet.pdf
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MIRA/PA 14-94  General parameters - $330 million for upgrade, projected tip fee of $145/ton as of 2025, 30-year  commitment from 
member cities and towns. 

 Implicit assumption for state approved bonding and agreement with Sacyr Rooney (SRRT). 
 

EPA Deregulatory Action 

 
• Petroleum and Coal Products Manufacturing Industry  
 Eliminates requirement for financial assurance under CERCLA §108(b). 

 
 
 
 

CISWI & Kiln Performance Tests 

• Commercial and Industrial Solid Waste Incineration Units (Subpart CCCC) of Part 60 Subpart CCCC of part 60  
 Eliminates requirement for financial assurance under CERCLA §108(b) would be revised to clarify that (1) initial 

and annual performance testing for particulate matter (PM) for waste burning kilns and energy recovery units 
(ERU) is to be conducted using Method 5 or Method 29 of Appendix A of part 60; and (2) particulate matter 
continuous parameter monitoring system (PM CPMS) is to be used to demonstrate continuing compliance with the 
PM emission limit. 

 Heat input information must be reported for each ERU. 
 Clarifies that the PM CPMS coupled with a no operating limit is used for continuing compliance demonstration with 

the PM emission limit. 
 Adds PM to the list of pollutants for which performance tests are conducted annually. 
 Requires that annual reports include the annual heat input and average annual heat input rate of all fuels. 
 Annual performance test timeframe would be changed from 12 months to ‘‘no later than 13 calendar months 

following the previous performance test’’. 
 Removes the requirement to use a PM CPMS as the performance test method for large ERU. 
 Specifies Methods 5 and 29 as alternatives for measuring PM to determine compliance with the PM limit. 
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Renewable Fuel Credits 

• Small Refinery Exemption  
 Clean Air Act requires that EPA establish minimum volume requirements. 
 SRE extensions increased from 23 by 2015 to 85 between 2016 and 2018, originally intended as “temporary 

exemptions” for small refineries which would experience “disproportionate economic hardship” to comply. 
 Industry claims reduced demand is causing the value of renewable fuel and RINs to precipitously decrease.  
 SRE extension determinations are not published in the Federal Register, and public access to information is 

limited, primarily revealed through FOI requests or litigation. 

U.S. Recycling Statistics 

• Institute of Scrap Recycling Industries (ISRI) Annual Report 
 138 million metric tons of recyclable material was processed in the U.S. in 2018 (most recent data), up from 135 

million metric tons in previous years. 
 Domestic recycling saves the equivalent of nearly 400 million tons of GHG. 
 Recycling generates nearly $110 billion in economic activity and more than 531,000 total jobs. 
 U.S. scrap exports increased 7%, to 40.4 million metric tons in 2018. 

 


